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GRAMA & Open Meetings

First Principles

« Government Records Access & Management
Act ("GRAMA?), Utah Code § 63G-2-101, et
sed.

» Open and Public Meetings Act, Utah Code 8§
52-4-101, et seq.

 Sunshine laws are fundamental to self
government

« Sunshine laws are a balancing act
* The public cares a lot about sunshine laws
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First Principles

e Sunshine laws are fundamental to self
government
* Transparency
 Empowerment

« Accountability i @ -

* Public trust

FARR BROWN
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First Principles

“People in an open society do not demand
infallibility from their institutions, but it is difficult for
them to accept what they are prohibited from

. b
observing.

Richmond Newspapers, Inc. v. Virginia, 448 U.S.
555, 100 S. Ct. 2814, 2825 (1980)
“Openness safeguards our democratic institutions.
Secrecy breeds mistrust and abuse.”
« United States District Judge David K. Winder

« Soc’y of Profl Journalists v. Sec’y of Labor, 616
F. Supp. 569, 576 (D. Utah 1985)
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First Principles

« GRAMA and the Open Meetings Act reflect a balance
of competing interests:

« Public access and accountability vs. privacy,
commercial, public safety, government process,

and other interests
I ‘M&
PARR BROWN
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First Principles

 Legislative intent:
* Open Meetings Act:

“It Is the intent of the Legislature that the state, its
agencies, and its political subdivisions: take their
actions openly; and conduct their deliberations
openly.” (Utah Code § 52-4-102(2))

« GRAMA: ltis the intent of the Legislature to:

* “Promote the public’s right of easy and reasonable
access to unrestricted public records;” and

« specify those conditions under which public access
may be restricted.
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First Principles:
The public cares about its sunshine laws
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--alot!

FARR BROWN
GEE & LOVELESS



http://www.parrbrown.com/
http://www.parrbrown.com/

ENDENTSVOICE SINCE
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WE HELP GUIDE
YOU THROUGH
THE STRESSFUL
A AX SEASON > E1

OUR VIEW

By the Tribune Editorial Board

GRAMA » Amid loud media protests, Senate and House pu

Records bill gets a
fast track, backlash

Herbert’s choice
Is he for secrecy or accountability?

he last line of defense against a brazen as-
sault on the people of Utah and their right
to knowledgeably participate in their awn
‘government now lies in the office of Gov.
Gary Herbert.
If the Republican governor & to retain any claim
1o beingthe governor of all the people, not the pavn
of special interests and panderer to the right wing
of his party, he must veto House Bill 477.
Andif he does not use all the political pull at his
disposal to persuade lawmakers to sustain that
veto, the governor will never again be able to say
COTTTR R S I

E% alemeeian political hack who is
more concerned about preserving his own vial
itywithin the radical fringes that control the Re-
publican nominating process in this state than he
ut doing the people’s business in the light of

In barely 48 hours, the GOP majority in the
Utah Legislature ed, pretended to debate
and passed a piece of legislation with the clear in-
tent of gutting what was, for the past 20 years, a
maodel aw that assured the media and the people
reasonable access to the public recards that they
own.

Legislative leaders bluntly admitted that their
hastewas intended to avoid public serutiny and
to dodge any rush of open-records requests that
might come if people knew what theywere up to.

HB477 would take Utah in exactly the wrong
rection. No other state is even considering such
tion, which would only strengthen Utah's umwel- STEVE GREAN | e s e oune
come reputation as a backwater state, governed by San Gane D, D.Sak Lake Oty axplains bis no” vow on a bl that woukd chaege Unk's gparsecords law. The bl saled through
cronies and cliques. the Senaw on Friday, just a day after it cleared the House. Gov. Gary Herbert says he'll “carefully consider” whether to sign it into law.

Under the bogus cover of protecting the priva-
ey of individualswho com municate with their rep-
resentatives, HB477 woukd carve out exemptions
in the Government Records Access and Manage-
ment Act — GRAMA. Most of those exemptions are
designed to cloak the Legislature’s own doings. It
would also allow state and local government agen-
cies to charge inflated fees and impose unreason-
able delays, designed to frustrate all but the most
determined — and well-funded — seekers of the
truth.

By LEE DAVIDSON

-

The Senate gave final legislative
approval Friday to a bill that would
shield more records from public re-
lease and allow charging more for
records that are still available. It
came just 72 hours after s text was
and despite loud prot

Trorn the siws moedie

The Senate voted 217 to pass

Legislators wrap work H mnd sent tto Gor. Gary Her-
on controversial issue e e ot o hrer

Education:
will

Herbert is known to be uncomfortablewith this
bill, but fears that a veto could help trigger a chal-
lenge from the right when he seeks a new term in
2012,

schools

er
sider”it and “weigh all options” as he

We urge the governar to rise above politics, to
act as the statesman veters elected him to be, and
toveto this breathtakingly arrogant assault on the
people’s right to know.

that would rec-

og
jal tender gokd

and silver coins

IMMIGRATION » The Legislature finished
up its work on illegal immigration Friday,
‘with both chambers passing Rep. Stephen

decideswhether to sign it. The Legis-
lature tock the unusual step of hav-
ingthe bl take effect mmediately
upon the governor’s signature,

Fioad of waiting the normal 60 days.
Leaders said they did that —and

Ficaresec RECORDS, AS

Sandstrom’s enforcement-only immigra-

letter grades- ;
tion bill and a guest-worker proposal.» B1

schools. » B

Did BYU
choose right
1n case over
honor co(k‘.
Both sides are
on the offensive
LIBYA » At least 7 people died
iday i ting and in an ex-
plosion at an ammunitions de-

as the bloodshed signaled
calation i eflrts by both

STEVE GRIFFI | Thesartae 7ibums

Mai Nguyen and her family are putting $1.2M of their money into her restaurant.
sides to break the deacl

No loan in sight, Pho Green e
. i has gri) edmemncndur

o owner comes up with green - B

too far when it pumshcd star T —

basketball player Brandon Da- By PAMELA MANSON
vies for having premarital sex Thesaice Tioume
Witk Rty
Or, as Ashb; Jnnes lead
writer of the Journal’s Law
Blog, pat it: Did BYU do the
righ thing “for behavior that
HONCA CODE A5

the question still creating a
buzz across the n:non_ Did
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rsity go

The restaursteur is undertaking a
1.2 million remodeling of Fhio Green Pa-
and the other bulding onits site
WestValley City » Even though the uuhnohml . Instead, she and fam-
Great Recession is lingering, Mai Nguy- ermbers are putting up the money.
an s renovating her small festaurams,  ~Iwent to fou banks” sald Nguyen,
reception center and office building—  adding that she has never been late on
and she’s doing it on her own dime. Fivaze e RESTAURANT, AG

The Mose joonant Hing
1© rememper Have 9™
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UTAH LEGISLATORS
ARE TURNING
THE LIGHTS OUT. -

ARE YOU GOING
TO LET THEM?

Through a rushed process, legislators have proposed swesping changes to Utah's
premier sunshine law, the Government Records and Management Act, the state law
that keeps Utahns informed about their government. Rather than subject the proposal
to normal review, it was kept hidden until the last week of the Legislative session.

Here's what the bill will bring:

Secret government by textmessage. This w wouid exsmpt al text messages ¥om pubic records law, mgardess
of whather public officials are conducting official busiess. Government officials wold bs fres to fext each ofher
during public mestings and make backroom dsals over et messages with no fear of e deals bsing uncovered.
Legislators get a pass. This law creates a new standard for the Legisative branch hat is mors mlaxed then ths
rest of govemment, it bars public acoess to records of a legilator's *officil govemmental dutss.” The sponsor, Rep.
John Dougall, s2ys they need to protect people who write 10 ham wifh the expeciation of privacy. But the same note
writien 10 116 govermar woukd not be exempt. Who am he bgisiators Tyingto proiect, 6 btisr writers or themsshed?
Public priced out of public information. This kw woxd dlow govamment 1o chargs profibitive fees for acosss
to public informatan. Government officials coud tack on chargss for indrect and administative costs, allowng them
10 3&t ratss that discourage citizens from sesking public informaton.

Almost two decades of case law tossed out. Ths bil ramanes lsgskaive infent languags that mads clear that
& govermment document is public uniess the lew says it isn't. That intent language has reaulted in cass law putting
the tarden of proof on government bureaurats o say why a record shoud remain private, With 15 kw, the pubiic
would have the burdsn of proving why it showid be opsn.

Government without the people. At the anly public hearing this leglation receved at the Gapitol Wednesd
0 ons from the putiic spoke in favor. Ten peopis representing news media and Cifzens groups spokes against it
Opponents pleadsd with commities members 10 et the public join in crafiing any changss, but they were ignored.
Blaming others for the Legislature's gridlock. Ths legisiators say they wers forced to act becauss bey say 10
GRAMA requests have prevenisd ther siaffs from ressarching and preparing legdlation. They ssy hoss requests
are *fidhing xpeditions” What they don't sayis iat the sl is really bogged down becauss they & researching
‘and wrifng bils that nsver sven maks it 10 the &l legidatura. Of the mors hian 1,000 bils that wers introduced ths
‘sassion, 1665 than half of hem will make # ino law. Who is really fishing here?

Don't let the Utah Legislature try to run the state without you. Let your leg-

islators know HB477 is bad government produced by a bad process, and the P A H H E H {:' w N

people of Utah deserve better.
L

Utah Broadcast Association + Utahns for Ethical Government + Utahns for Open Government G E E & L g II"IIl E I— E 5 E

Utah League of Women Voters * Fox 13 News * KSL TV & Radio * KTVX * KUED * KUTV

The Deseret News * The Ogden Standard-Examiner * The Provo Daily Herald
The Salt Lake Tribune * and 59 member newspapers of the Utah Press Association
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Mea Culpa

» Governor Calls Special Session
* Legislature Repeals HB 477
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GRAMA Practice Tips

« Compliance
* Transparency and accountability
« Minimize disputes

FARR BROWN
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No. 1. Make It easy on yourself
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No. 1: Make It easy on yourself

 Clarify ambiguous requests
 Discuss format

* Provide the record In electronic format

« Maintained that way and is reproducible

« Any non-public information can be redacted
without undue expenditure (8 201(12)).

» Refer the requester to your website
 Discuss fees

FARR BROWN
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No. 2: Require reasonable

specificity
. “Reasonable specificity.” (§ 204(1)(b))
Example:

“All emails concerning the new Salt Lake City
parking meters between 2012 to date.”

“All records, including emails, documenting
complaints from users and others about the
new Salt Lake City parking meters from their
iInstallation to date.”

PARR BROWN
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No. 3: Remember redaction

« Government has a duty to segregate

public and non-public information in a
record (8308)

« Examples:
 Police reports
* Investigative reports
* Contracts

PARR BROWN
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Don’t Get Carried Away

| Redaction Classic.pdf - Adobe Acrobat Pro
MNetDocuments Edit View Window H

Sign Comment

SSIFIED // LAW ENFORCEMENT SENSITIVE — PRIVILEGED AND CONFIDENTIAL

U.8. Department of Justice

Criminal Division

Washington DC 20530-0001

July 5, 2012
MEMORANDUM

TO: Criminal Chiefs and Appellate Chiefs?

FROM: Patty Merkamp Stemler /s/ PMS
Chief, Criminal Appellate Section

SUBJECT: Guidance Regarding the Application of United Stotes v. Jones,
132 8. Ct. 945 (2012), to Additional Investigative Techniques

THE MATERIAL IN THIS DOCUMENT CONSISTS OF
ATTORNEY WORK PRODUCT AND SHOULD NOT BE
DISSEMINATED OUTSIDE THE DEPARTMENT OF JUSTICE.

PARR BROWN
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D #/ LAW ENFORCEMENT SENSITIVE — PRIVILEGED AND CONFIDENTIAL \F ! g

CQ?L@

UNCLASSIFIE
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Comment

Wi
UNCLASSIFIED // LAW ENFORCEMF;NT SENSITIVE — PRIVILEGED AND CONFIDENTIAL ‘ﬁ?
| 2
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bat Pro
Window Help
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No. 4. Dealing with denial

FARR BROWN
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Dealing with denial

« Denials (8§205)

- describe the records or portions of
records to which access was denied

- citations to the specific statute, rule
or regulation that exempt the record
from disclosure

- description of appeal procedure

FARR BROWN
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Dealing with denial

e Failure to respond within the statutory response
time can be treated as a denial

- 10 business days after receipt of written
request

- 5 business days for public interest requests
(Jjournalists)

- Deadline may be extended for voluminous
requests, segregation, legal review

FARR BROWN
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No. 5: It's all about the balance

FARR BROWN
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It's all about the balance

* A government entity may release a record
properly classified as private or protected
If the Interests favoring access are equal
to or greater than those favoring restriction
of access (8 201(5)(b)).

* Orem City manager case
 Six finalists

 Names and resumes properly classified as
private but public interest favored release

FARR BROWN
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Content Is King

* Public access depends on the content, not
form, of the record or where the record
resides

 Record means “electronic data . . . that is
prepared, owned, received or retained by a
governmental entity” and is reproducible. (8
103(22)).

FARR BROWN
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Content Is King

« Government may “not use the physical
form, electronic or otherwise, in which a
record Is stored to deny . . . the rights of a
person to inspect and receive a copy of a
record under this chapter.” (§ 201(11))

* Emaills, text messages, and other forms of
electronic communications are subject to
GRAMA

FARR BROWN
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D A NIV AUAPAVAE R FX AL
CHURCH OF GOD

HONK IF YOU LOVE
JESUS  TEXT
WHILE DRIVING IF YOU

WANT TO MEET HIM

ﬂOOAM&G‘OOPM TOOPM
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Maine Bans Texting to Conduct
State Business

* Former executive branch employee
testifled she was encouraged to text when
communicating about state business
because the messages were harder to
access under Maine’s open records law

« Governor enacted ban on state employees
using text messaging and personal emalil
accounts to conduct state business

PARR BROWN
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NO. 7: Presume access

« Remember the presumption of access to
records

* All government records are presumed to be
public unless expressly provided otherwise
by statute (8§ 201(2))

 Presumption of access applies at all
levels of appellate review, I.e.,
administrative and Jud|C|aI (Deseret News
v. Salt Lake County)

- If interests favoring and disfavoring
access are of equal weight, tie goes to
access (Id) PARR BROWN

GEE & LOVELESS
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Deseret News v. Salt Lake
County (Utah Supreme Court 2008)

Deseret S_”é

SALT LAKE
COUNTY

News

FARR BROWN
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Deseret News v. Salt Lake County
(Utah Supreme Court 2008)

DA commissions independent investigative
report of alleged sexual harassment by a
county official

Alleged victim files federal lawsuit

County official resigns days before report
submitted

DA refuses to allow GRAMA appeal bodies to
review the investigative report

FARR BROWN
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Deseret News v. Salt Lake County

(Utah Supreme Court 2008)

District Court: County properly classified
report as private and protected

Supreme Court: Reversed. Held:
Investigative report is a public record

Presumption of Public Access: Burden on
governmental entity to demonstrate record Is
not public

“When competing interests fight to a draw,
disclosure wins”

FARR BROWN
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Deseret News v. Salt Lake County

 Administrative Reviews: default classification
entitled to no deference

» Must consider changed factual

circumstances, such as whether information
IS In the public domain

FARR BROWN
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Deseret News v. Salt Lake County

« Administrative Appeals:
 “Conscientious and Neutral Evaluation”

 “GRAMA does not contemplate adversarial
combat over records requests. Instead it
envisions an impartial, rational balancing of
competing interests.”

— Justice Nehring

FARR BROWN
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Deseret News v. Salt Lake County

* Private Records (“clearly unwarranted
iInvasion of personal privacy” - § 302(2)(d)).

* Requires balancing of privacy interests
with interests favoring disclosure

 Disclosure of intimate, embarrassing and
humiliating information is not determinative
— must be clearly unwarranted

 Information already in the public record is
relevant

FARR BROWN
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Deseret News v. Salt Lake County

* Protected Records (investigations
exception - § 305(9))

* No categorical application
* Requires fact-specific review

* Requires on-going investigation and
showing of interference

FARR BROWN
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Deseret News v. Salt Lake County

e Even If a record Is properly classified as
private or protected, may still obtain
access “if the interests favoring access
are greater than or equal to the interests
favoring restriction of access.” (8 402(6)).

e "\When competing interests fight to a draw,
disclosure wins.”

FARR BROWN
GEE & LOVELESS



http://www.parrbrown.com/
http://www.parrbrown.com/

No. 8. Things you don’t have to do!

FARR BROWN
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Things you don't have to do!

Create a record

Complile, format, manipulate, package or
summarize

Provide record in particular format

Fulfill unreasonably duplicative requests
from the same person

Fulfill a request for information available
on a government website or publication

§ 201(8) FARR BROWN
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A word about fees

No. 9
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A word about fees

e May charge a reasonable fee to cover
“actual cost” of providing the record (8
203(1))

e May charge search, retrieval, and direct
administrative costs If request Is for
records compiled in a form other than that
normally maintained by the entity.

e No charge for first 15 minutes of staff time

PARR BROWN
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Some things really are free

No charge for inspection (§ 203(5))

No charge for reviewing record to determine
whether it Is subject to disclosure. (Id.)

Fee walvers encouraged for public interest
requests (journalists)

May provide electronic copy in lieu of paper
(§ 201(12))

PARR BROWN
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No. 10: Make your appeals
appealing

* Deseret News v. Salt Lake County:

* No deference to non-public classification: “lt would be
iIncompatible with a governmental entity’s
responsibilities under GRAMA to apply to a record
request a review methodology which presumes that a
requested record has been properly classified and then
proceed to canvass GRAMA for statutory language that
confirms its designation.”

FARR BROWN
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Make your appeals appealing

 Deseret News v. Salt Lake County:

* No rubber-stamp administrative review: “Here, the
County was required to conduct a conscientious and
neutral evaluation of the report's GRAMA status
without regard to existing designations or
classifications.”

* (Appeals body should review the records at issue)

PARR BROWN
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Appeal to Court or State Records
Committee

Political subdivisions must establish their own
administrative appeals process (8 701(4)-(7))

May provide a right of appeal to State
Records Committee

Records Committee: Hearing; no discovery,
Committee may subpoena witnesses or
documents; decision within 5 days

Appeals from decisions of GRAMA appeals
boards or the Records Committee are to
District Court PARR BROWN
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Schroeder v. Utah Attorney
General (Utah Supreme Ct.)

FARR BROWN
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Schroeder v. Utah Attorney
General (Ut. Supreme Ct.)

e Access to bank records of Envision
Ogden

e District Court: public release of bank
records obtained pursuant to a lawful
subpoena would constitute unreasonable
search and seizure under Utah
Constitution

e On appeal to Utah Supreme Court

FARR BROWN
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Open & Public Meetings Act
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caglecartoons.com
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" Do STHER RELGINS HAVE THEIR. VERY OWN LEGISLATURES? "
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Presumption of Openness

* Presumption of Openness — Meetings are
presumed open unless Act expressly
allows or requires closure

« Declaration of Public Policy — Government
actions and deliberations are the people’s
business and should be conducted openly

« Reasons for closure are permissive,

FARR BROWN
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Closure During a Meeting

* Closure procedure:

* Publicly announce and record in minutes
the votes by name for closure, and
location of closed meeting

« Cannot approve any ordinance, resolution,
rule, regulation, contract, or appointment
In closed meeting — must reconvene open
meeting to record public vote

PARR BROWN
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Closure Procedure

« Cannot interview a person applying to fill
an elected position

« Cannot discuss filling a midterm vacancy
or temporary absence for an elected
position

FARR BROWN
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Closure of Meetings

* Permissive Closure — Eight Reasons:
« Character, competence, and health

« Strategy sessions on collective bargaining,
litigation, or real property

* Deployment of security personnel, devices, or
systems

« Criminal investigations

FARR BROWN
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Closure of Meetings

 Legislative review of ethics complaints

« County legislative body discussion of
“‘commercial information”

« Utah Higher Education Assistance Authority
discussions of fiduciary or commercial
iInformation

« Certain procurement proceedings

FARR BROWN
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Notice

 Individual Meetings — Minimum of 24-hour
notice of individual meeting must include
agenda items, date, time and place

FARR BROWN
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Notice

» Posting written notice at the public body’s
office or meeting place,;

« Posting on the Utah Public Notice Website
(www.utah.gov/pmn); and

« Given to a local media correspondent or
general circulation newspaper or allowing
media to subscribe to receive updates posted
on the Utah Public Notice Website

PARR BROWN
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Enforcement
It's you!

FARR BROWN
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When in doubt, keep It open

FARR BROWN
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Thank You
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